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be transformative, full of surprises 
and replete with challenges. However, 
great people, collaborative teams and 
aligned leadership can and will outper-
form the market. n 
Christopher Lee is president and CEO of  
CEL & Associates, Inc.

The Legal Consequences of Downzoning 
A case in California explores whether developers can be 
compensated because of a change in land-use designation.

 By Brad Kuhn and Jillian Friess Leivas, Nossaman LLP

“Downzoning” is when a government
agency rezones a parcel of land once 
previously zoned for a more intense 
use to a more restrictive use (for 
example, changing the zoning designa-
tion of an undeveloped parcel of land 
to agricultural or open space). Those 
who purchase an undeveloped property 
zoned for commercial, industrial or 
residential uses only to later have that 
property rezoned for agricultural or 
open-space uses unquestionably suffer 
a loss. But when is such an action 
entitled to compensation?

If the municipality simply wants to 
change the zoning to a more restrictive 
use, the law in places such as Califor-
nia provides that unless the change in 
zoning results in a regulatory taking or 

deprives the owner of a vested right, 
the property owner is not entitled to 
compensation. In other words, the 
owner is not entitled to compensation 
unless the new zoning designation 
results in a loss of substantially all 
economically viable uses of the prop-
erty, or the owner has done substantial 
work or expended large sums of money 
in good-faith reliance on a develop-
ment permit. 

However, if the downzoning is done in 
bad faith, the owner may be entitled 
to compensation. For example, if the 
change in zoning can be shown to be 
a subterfuge to reduce the acquisition 
price in a subsequent condemnation 
action, it may constitute a taking. 
Similarly, compensation may be owed 

Downzoning is the process in which a city or town rezones 
land to a less intensive use.

NAIOP/CEL Commercial  
Real Estate Compensation 

and Benefits Reports

Is your 2023 salary and bonus package 
competitive? Find out with the 2022 
NAIOP/CEL Commercial Real Estate 
Compensation and Benefits Reports.

These valuable reports enable commer-
cial real estate businesses to stay current 
on salaries, bonuses and benefits for 
CRE professionals from executives  
to entry-level positions.

The reports include:

• Submissions from over 300 companies

• Salary, bonus, incentives and benefits
for up to 200 positions

• Data from 100,000 distinct jobs in
the office/industrial, retail and resi-
dential property sectors

Data is presented by:

• Company size (based on number of
employees)

• Company type (private and public)

• Real estate specializations (develop-
ment, brokerage, asset management,
acquisitions, operations and more)

• Seven U.S. regions and up to 28
metro areas

To order the reports, visit www.naiop.org/
research-and-publications/compensation-
report/ n
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A Look Ahead

if the change in zoning was meant 
to accomplish the same purpose of 
acquisition of the land (i.e., for open-
space purposes). And a government 
agency may be on the hook if it tries  
to preserve the status quo by deny-
ing development applications for the 
purpose of reducing the eventual 
acquisition price. 

A Case Study from California
A recent case, FFV Coyote LLC v. City 
of San Jose, analyzed this issue and it 
was found that the plaintiffs had made 
a takings claim based on the Fifth 
Amendment that was strong enough 
to survive a motion to dismiss. (In 
addition to its well-known protections 
against self-incrimination and double 
jeopardy in legal proceedings, the  
Fifth Amendment includes a clause 
noting that private property cannot 
“be taken for public use, without just 
compensation.”)

The plaintiffs, FFV Coyote LLC, own 
property in San Jose, California, origi-
nally acquired in the 1960s. The land 
is undeveloped and unused, except for 
a seasonal pumpkin patch and related 
attractions.

The city of San Jose’s general plan 
originally designated the property as 
“light industrial,” but through general 
plan amendments, the property’s zon-
ing has changed over time to “agricul-
tural,” “campus industrial” and later, 
“industrial park.” As development 
became more likely in the area that 
encompasses the property, community 
pressure increased to keep the area as 
open space. The city even purchased 
land adjacent to the property (which 
was also designated as “industrial 
park”) to preserve it as open space.

In 2019, the city explored a general 
plan amendment to address devel-
opment in the area, including the 
property. Ultimately, the general plan 
was amended, and the property designa-
tion was changed from “industrial park” 
to “agricultural.” While the amendment 
was under review, the owners signed a 
contract to sell the property to a devel-
oper for $44.1 million. Days after the 
property’s designation was changed, the 
developer terminated the contract to 
buy the property.

The property owners sued in federal 
district court, claiming, among other 
things, that the city’s general plan 
amendment violated the takings 
clause of the Fifth Amendment. The 
city filed a motion to dismiss for fail-
ure to state a claim.

In the Courtroom
The district court determined that the 
plaintiffs stated a claim for violation of 
the Fifth Amendment as a regulatory 
taking under the Penn Central factors, 
and denied the city’s motion to dis-

miss. The Penn Central test requires 
the evaluation of three factors: the 
economic impact of the regulation on 
the claimant, the extent to which the 
regulation has interfered with distinct 
investment-backed expectations, and 
the character of the governmental 
action. The plaintiffs satisfied the 
requirements, at least at the pleading 
stage.

First, the plaintiffs alleged that the 
economic impact of the city’s action 
was “severe,” in that it was directly 
responsible for the termination of the 
$44.1 million sale agreement. Fur-
ther, the plaintiffs’ complaint cited an 
expert’s report supporting the position 
that agriculture is not an economically 
viable use of the property. Also, the 
plaintiffs argued that even the most re-
cent use of the property as a pumpkin 
patch would no longer be permitted 
under the new land-use designa-
tion. Given these allegations, the dis-
trict court ruled that the plaintiffs had 
made a strong case that the economic 
impact of the regulatory change may 
be so severe as to constitute a taking.

Second, the plaintiffs stated that the 
property was purchased as a long-term 
investment that could reasonably be 
sold for development. They claimed 
that the land use designation history 
for the property indicated that the 
property was suitable for industrial de-
velopment and that there had been a 
significant investment in infrastructure 
improvements in the area since the 
1980s to facilitate industrial uses. The 
district court concluded that deciding 
whether the expectation of future 
industrial development was reasonable 
was a factual inquiry that could not be 
resolved at the pleading stage.

Third, the plaintiffs alleged that the 
city’s action was intended to “pre-

If the municipality 
simply wants to change 
the zoning to a more 
restrictive use, the  
law in places such  
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However, if the 
downzoning is done  

in bad faith, the owner 
may be entitled to 
compensation. For 

example, if the change  
in zoning can be shown  

as a subterfuge to reduce 
the acquisition price  

in a subsequent 
condemnation action,  

it may constitute  
a taking.

serve” the property for the benefit of 
the public in a way that requires just 
compensation. They said that the city 
accomplished this goal through the 
downzoning set forth in the general 
plan amendment. The district court 
concluded that these allegations sup-
port a regulatory-takings claim.

In sum, the district court determined 
that plaintiffs had sufficiently stated 
a claim for a taking in violation of the 
Fifth Amendment. At this stage, the 
city’s motion to dismiss was denied 
and the claim for a regulatory taking 
can proceed.

What’s Next?
While this is not a final determina-
tion whether downzoning constitutes 
a regulatory taking, it demonstrates 
the type of allegations that can survive 
a motion to dismiss. This case will be 
interesting to follow to see if the court 
determines that this is a permissible 
use of the city’s police power, or if  
it rises to the level of a regulatory  
taking. n

Brad Kuhn is a partner and Jillian Friess  
Leivas is an associate with Nossaman LLP  
in Orange County, California.

How Supply Chains and Logistics 
Drive Site Selection
The “Rule of 1.5” explains the impact of transportation 
costs on industrial real estate.

 By Adam Roth, CCIM, SIOR, NAI Hiffman

A recent Q&A in the Wall Street
Journal with Marie-Christine Lombard, 
CEO of international freight-forwarding 
firm Geodis SA, includes a comment 
that sums up the current state of the 
global logistics industry: “The entire 
supply chain is being rethought and 
recalibrated and re-costed.” 

Lombard is correct. Risk is being as-
sessed differently and the supply chain 
is changing, which means industrial 
real estate will follow.

For example, when transportation 
costs 10 times more than rent, trans-
portation will dictate site selection. It 
is far and away the biggest determin-
ing factor that goes into where com-
panies locate industrial real estate. 
Specifically, there is a concept called 
the “Rule of 1.5,” which is defined 
as whatever affects transportation will 
impact industrial real estate a year and 
a half later. 

A Rough Road for Transportation
The transportation sector has expe-
rienced tremendous challenges over 
the past few years. In 2017, the 
railroad industry accelerated the shift 
to PSR (precision scheduled railroad-
ing), which focuses on fewer served 
destinations, fixed schedules and the 
consolidation of intermodal terminals 
to improve profitability. It has also led to 
the loss of railroad workers; for example, 
more than 20,000 were laid off in 
2019, according to a January 2020 
report from The Washington Post. 

Simultaneously, the trucking industry 
entered the ELD (electronic logging 
device) era. According to the Fed-

eral Motor Carrier Safety Administra-
tion (FMCSA), an ELD “monitors a 
vehicle’s engine to capture data on 
whether the engine is running, whether 
the vehicle is moving, miles driven, 
and duration of engine operation 
(engine hours).” While this improved 
work conditions for drivers by prevent-
ing companies from driving beyond 
their hours via the old system of pen-
and-paper logbooks, it also effectively 
removed 8% to 10% of the industry’s 
capacity from the road. 

Additionally, the railroad industry’s 
shift to PSR has added more pres-
sure on trucking to make up those 
lost miles.  (For example, a company 

For example, when 
transportation costs 
10 times more than 

rent, transportation will 
dictate site selection. 
It is far and away the 
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