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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF TEXAS
CORPUS CHRISTI DIVISION

THE ARANSAS PROJECT, §
Plaintiff, g
VS. § CIVIL ACTION NO. C-10-75
BRYAN SHAW, et al, g
Defendants. g
ORDER

Pending before the Court are Plaintiff The ArarBegect’'s Motion for Partial Summary
Judgment on Standing, (D.E. 213), State Officiafdddants’ Motion for Summary Judgment,
(D.E. 214), and Defendant-Intervenor Guadalupe-&aRiver Authority’s Motion for Summary
Judgment, (D.E. 215). For the reasons stated et Court concludes that these motions
should be and are DENIED.

l. Jurisdiction

The Court has subject matter jurisdiction oves tction pursuant to 28 U.S.C. § 1331
(federal question), 16 U.S.C. §§ 1540(c) & (g) (Bredangered Species Aétand 28 U.S.C. §
2201 (the Declaratory Judgment Act).

Il. Factual and Procedural Background

The Aransas Project (a non-profit corporation)dfftiff” or “TAP”) brought this action
on March 10, 2010 pursuant to the Endangered Spécike 16 U.S.C. 88 1540(c) & (g), against
several Texas Commission on Environmental QualifCEQ”) officials (Bryan Shaw, Buddy

Garcia, Carlos Rubinstein, and Mark Vickery) anel 8Bouth Texas

116 U.S.C. § 1540(c) provides, “[t]he several distrourts of the United States, including the ¢s@numerated in
section 460 of title 28, shall have jurisdictioneovany actions arising under this chapter,” andtiGecl540(g)
provides for civil lawsuits under the Endangereé&@gs Act.
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Watermaster (Al Segovia) (collectively “Defendants” In essence, Plaintiff alleges that
Defendants’ failure to adequately manage the fldwresh water into the San Antonio Bay
ecosystem during the 2008-2009 winter resulted ifta&[ing]” of Whooping Cranes, an
endangered species, in violation of Section 9 effhdangered Species Act (“‘ESA”), 16 U.S.C.
8§ 1538(a)(1)(B). Plaintiff argues that the redudkxv of fresh water into the ecosystem
increased salinity, reducing the food and watepbufor the Whooping Cranes, thus weakening
and ultimately resulting in the death of twentyeta\Whooping Cranes. (D.E. 1 at 2, 8-24.)

Plaintiff requests declaratory and injunctive relie ensure that the Whooping Cranes
have sufficient water resources to prevent futuekihgs.” (D.E. 1 at 32-33.) In essence,
Plaintiff seeks a declaration that Defendants’andiresulted in a “taking” of Whooping Cranes
in violation of Section 9 of the ESA, an injunctionpacting current and future water diversions
that result in takings of Whooping Cranes, and artcorder requiring Defendants to develop a
process to ensure that Whooping Cranes are prdte¢feE. 1 at 32-33)

The TCEQ Defendants filed a Motion to Dismiss onyMat, 2010 (D.E. 40), and a
Burford Abstention Motion on May 28, 2010. (D.E. 57.) @@alupe-Blanco River Authority

(“GBRA") (granted intervention on April 23, 2010 (B. 35)), filed a Motion to Dismiss on May

2 GBRA disputes this characterization, and in faguas that the Whooping Crane is recovering. (229 at 4-5.)

Nevertheless, the Whooping Crane is still listecansendangered species, 50 C.F.R. § 17.11(h), andarme is

required for Section 9 liability.

% More specifically, Plaintiff seeks inter aliél) a declaration that Defendants have violatedti8n 9 of the ESA
and continue to do so; (2) a declaration that wdiegrsion regulations promulgated by Defendanesmeempted
by federal law when they purport to authorize wali®ersions that result in a taking of Whooping 1a&&s; (3) an
injunction preventing Defendants from approvingaiowing water diversions that destroy or alter ¥Waooping

Crane habitat until the State provides reasonadsarances that such diversions will not take Whugiranes in
violation of the ESA; (4) an injunction preventibgfendants from approving new water permits abasstirances
that future water diversions will not take Whoopi@etanes; (5) an order directing Defendants to agwal process
for a complete accounting of all withdrawals frohe tGuadalupe and San Antonio River systems; (6yrdar

directing Defendants to conduct a thorough analysal permitted and exempted withdrawals andreate a water
development and use plan sufficient to protect VWinap Cranes, “which may include reduction of exigtwater

uses or addition of special conditions to existiregmits”; and (7) an order directing plans to depein approved
Habitat Conservation Plan for the San Antonio antadalupe River basins and San Antonio Bay, “inelgdi
provisions to reduce all withdrawals during lowvflconditions to such an extent necessary to préveataking of

Whooping Cranes. (D.E. 1 at 32-33.)
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17, 2010. (D.E. 43.) Plaintiff filed a Responsel CEQ Defendants’ and GBRA'’s Motions on
June 17, 2010. (D.E. 90.) GBRA filed a Reply amel 23, 2010. (D.E. 115.) The TCEQ
Defendants filed a Reply on July 26, 2010. (D.E3.}* On July 28, 2010 the Court heard oral
arguments on these motions and denied all of th&weD.E. 176.)

On September 15, 2011 Plaintiff filed its Motioor fPartial Summary Judgment on
Standing. (D.E. 213.) Defendants TCEQ and GBRgb diled their respective Motions for
Summary Judgment on September 15, 2011. (D.E.QH.;215.) Together, Defendants’ and
GBRA'’s motions raise four broad arguments: (1) mRi#ilacks standing and there is no case or
controversy between the parties, (D.E. 215 at 110&. 231), (2) Eleventh Amendment
immunity bars Plaintiff's claim, (D.E. 214 at 23J2%3) Plaintiff has failed to establish a right to
recovery under the ESA, (D.E. 214 at 5-21; D.E5 2i.8-15), and (4) the Complaint should be
dismissed under the Burfoabstention doctrine. (D.E. 215 at 24-29.) Thei€addresses each
argument separately.

Ill.  Discussion

A. Applicable Standard

* In addition to the Motions to Dismiss, the Couashreceived numerous amicsisomissions by municipalities and
other entities supporting dismissal of this sulthe amicus parties include: City of Kerrville, CMS&leel Texas,
Guadalupe Valley Electric Cooperative, Inc., Calliv@ounty, City of Boerne, City of Bulvede, City @ibolo,
City of Lockhart, City of Luling, City of San Marsg City of Victoria, City of Yoakum, Fair Oaks Rdnd-oresight
Golf Partners LTD, Golf Associates LTD, Guadalupasi® Coalition, Guadalupe-Blanco River Authority
Customers, Kendall County, Royal Marina Holding&PlL. Royal Oaks Partners at Fulton Beach, LLP, SJWTX
Inc., Texas Water Conservation Association, Vieto@ounty, National Water Resources Association, &om
County, Guadalupe County, City of Wimberley, CifyNew Braunfels, City Of Port Lavaca, Calhoun Cguriast
Central Special Utility District, and the San AnimWater System. Generally, the amici supportedtotions to
Dismiss. Many amicusubmissions are substantially similar, stating: fiacusing on only one fact in a complex,
diverse water management system, the Plaintiffm@laint ignores the many other stakeholders andipheiwater
management efforts addressing drought, water supglier quality, and endangered species in the &upd River
Basin and the State. If the Court were to graaetRhaintiff's requested relief, it would have faaching adverse
and unintended consequences for all people andrthieonment in the Guadalupe River Basin.” (Seg, ®.E.
92.) The amici then go on to address consequeqrexdisular to their interests, such as hydroeleageneration,
economic and social hardship, and availability afsent and future water supplies. Most supportschidsal on
Burford abstention grounds, others also address lackan€istg and failure to state a claim.
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Plaintiff, TCEQ Defendants, and GBRA have all moyedsummary judgment. Under
Federal Rule of Civil Procedure 56, summary judghiemppropriate if “the movant shows that
there is no genuine dispute as to any materialdadtthe movant is entitled to judgment as a
matter of law.” Fed. R. Civ. P. 56(a). The substee law identifies which facts are material.

SeeAnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986); Ellison v. Software Gpen,

Inc., 85 F.3d 187, 189 (5th Cir. 1996). A dispute dbmunaterial fact is genuine only “if the
evidence is such that a reasonable jury could meturverdict for the nonmoving party.”

Anderson 477 U.S. at 248; Judwin Props., Inc., v. U.Sefns. Co.973 F.2d 432, 435 (5th Cir.

1992).
On summary judgment, “[the moving party has thedea of proving there is no
genuine issue of material fact and that it is Edito a judgment as a matter of law.” Rivera v.

Houston Indep. Sch. Dist349 F.3d 244, 246 (5th Cir. 2003); see alsbotex Corp. v. Catrett

477 U.S. 317, 323 (1986). If the moving party mdhis burden, “the non-moving party must
show that summary judgment is inappropriate byirggtforth specific facts showing the

existence of a genuine issue concerning every ggseamponent of its case.” Riverd49 F.3d

at 247. The nonmovant’s burden “is not satisfieithveome metaphysical doubt as to the

material facts, by conclusory allegations, by urssailitiated assertions, or by only a scintilla of

evidence.” _Willis v. Roche Biomedical Labs., In61 F.3d 313, 315 (5th Cir. 1995); see also

Brown v. Houston 337 F.3d 539, 541 (5th Cir. 2003) (stating thatprobable inferences and

unsupported speculation are not sufficient to [dveummary judgment”). It is well established
that “[t{ihe moving party need not produce evidenegating the existence of a material fact, but
need only point out the absence of evidence sujpgattie nonmoving party’s case.” Saunders

v. Michelin Tire Corp. 942 F.2d 299, 301 (5th Cir. 1992).
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Summary judgment is not appropriate unless, viewhwy evidence in the light most
favorable to the non-moving party, no reasonabtg pould return a verdict for that party.

Rubinstein v. Adm’rs of the Tulane Educ. Fur2i8 F.3d 392, 399 (5th Cir. 2000). In

considering a motion for summary judgment, the toannot make credibility determinations,
weigh the evidence, or draw inferences for the maovaAnderson477 U.S. at 255. The court
must draw all justifiable inferences from the sumyrqadgment evidence in the light most
favorable to the nonmovant. Id.

B. Standing

1. Elements

Under Article Il of the U.S. Constitution, the fel judicial power is restricted to

“Cases” and “Controversies.” U.S. Const. Art. I8, 2. Under Article Ill, “the irreducible

constitutional minimum of standing contains thréemeents.” _Lujan v. Defenders of Wildlife

504 U.S. 555, 560 (1992). These elements aredifl)njury in fact’ that is (a) concrete and
particularized and (b) actual or imminent; (2) aisa connection between the injury and the
conduct complained of; and (3) the likelihood thaavorable decision will redress the injury.”

Croft v. Governor of Texa$62 F.3d 735, 745 (5th Cir. 2009) (citing Luj&®4 U.S. at 560).

As “the party invoking federal jurisdiction,” thdagmtiff “bears the burden of establishing these
elements.” _Lujan504 U.S. at 561. The plaintiff must meet thisdaur “‘with the manner and
degree of evidence required at the successivesstdghe litigation’ . . . .”_Id.In response to a
motion for summary judgment on standing, a party mat rest on its allegations but must “set
forth’ by affidavit or other evidence ‘specific fa¢. . . which for the purposes of the summary

judgment motion will be taken as true.”_[thternal quotations and citations omitted).
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2. Application

In this case, GBRA and TCEQ Defendants disputdhtex central elements of standing,
namely (1) injury in fact, (2) redressability, a(®) causation. (D.E. 215 at 11-16; D.E. 231.)
Defendants also argue that Plaintiff has not estaddl associational standing requirements.
(D.E. 229 at 30-31; D.E. 231.)

a. Injury in Fact

GBRA argues that TAP has not met its continuinggaition to demonstrate an actual or
imminent injury, and that TAP cannot merely relyspeculation that its members may someday
be injured in their ability to see Whooping Crand®.E. 215 at 12.) Further, while Plaintiff
broadly asserts damages to its members’ econondigarsonal interests, Plaintiff provides no
specific facts showing how a “purported take hasvented its members’ pursuit or otherwise
injured their economic or other interests.” @i.13, n.5.) Plaintiff does not allege, for exdenp
that any of its members witnessed a taking of a &gy Crane, or suffered a decline in
business as a result of a take. )(Id.

GBRA further contends that TAP’s alleged injury“iselied by the fact that estimated
crane counts . . . suggest that the whooping cpapelation is currently at an all-time record
high.” (Id) Finally, GBRA contends that there is no evidebe#ore the Court establishing a
future take of cranes, and that the cases Plaiitds to show such future takes are inapposite
from the case at bar. (D.E. 229 at 14.) GBRAdfwe concludes that Plaintiff fails to meet its
summary-judgment burden with respect to the injarfact element of standing. (ldt 9.)

For its part, Plaintiff argues that the injury re@gment may be satisfied by a

demonstration of harm to its members’ environmentatreational, aesthetic or economic
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interests. (D.E. 213 at 11.) Plaintiff then notee deposition testimony of several of its
members indicating that they have such interestea@rCranes. _(Idat 12-13.) These interests,
TAP contends, give its members a ‘personal stakehe vitality and long-term survival of the
Cranes. (ldat 13.) Plaintiff argues that fewer birds wilfedt visual observation, recreational
enjoyment and tourism, thus Plaintiff has met ummary-judgment burden with respect to its
members’ injury-in-fact. (ldat 14.)

In Lujan, the Supreme Court stated that “when the plaimiffiot himself the object of
the government action or inaction he challengemdhg is not precluded, but it is ordinarily
‘substantially more difficult’ to establish.” 504.S. at 562. The Court recognized that “the
desire to use or observe an animal species, evepufely esthetic purposes, is undeniably a
cognizable interest for purpose of standing. Bt ‘injury in fact’ test requires more than an
injury to a cognizable interest. It requires tha party seeking review be himself among the

injured.” 1d.at 562-63. Later, in Friends of the Earth, Jlse Court stated that “environmental

plaintiffs adequately allege injury in fact whereyhaver that they use the affected area and are
persons ‘for whom the aesthetic and recreationhlegaof the area will be lessened’ by the

challenged activity.” _Friends of the Earth, Inc.baidlaw Envtl. Servs. (TOC)28 U.S. 167,

183 (2000).

In the context of this case, Plaintiff's evidencHfisiently demonstrates injury in fact to
its members. TAP states that many of its membare &ctive birders and devote substantial
time and effort to observing the Whooping Crane atieer birds in their natural habitat,” and
that TAP members “reside and work in the Aransas,aand for some their livelihood depends
in large part upon the Cranes.” (D.E. 1 at 28-2%)aintiff further states, “[a]esthetic,

recreational, economic, professional, and othesr@sts of TAP and its members in observing,

7145



Case 2:10-cv-00075 Document 270 Filed in TXSD on 12/05/11 Page 8 of 45

photographing, studying, protecting and otherwigeyng Whooping Cranes and other wildlife

in their natural habitat are impaired by the dedtam and alteration of Whooping Crane habitat,
and the harm and harassment to Whooping Cranekimgsiiom Defendants’ violations of the
ESA.” (D.E. 1 at 29.) The Complaint goes onisb $everal examples of TAP members who
have a direct financial interest in ensuring thar@s’ vitality, including the owners of the Crane
House, which caters to visitors observing the Csattege captain of a bird watching tour boat,
Aransas County itself, which benefits from tourisang the Aransas Bird & Nature Club, whose
members have a recreational interest in wildlifieJuding the Whooping Cranes. (D.E. 1 at 29-
32.) These allegations demonstrate that TAP’s neesnhuse the affected area and are persons
‘for whom the aesthetic and recreational valuethefarea will be lessened’ by the challenged

activity.” Friends of the Earth, Inc528 U.S. at 183.

GBRA contends that, because Plaintiffs membersehaot yet experienced any
impairment to their interests, Plaintiff cannotadsish injury in fact. This contention is without
merit. The Fifth Circuit has stated “that an irgjus couched in terms of future impairment rather
than past impairment is of no moment. The Supr€mart has expressly held that a ‘threatened

injury’ will satisfy the injury in fact requiremerfor standing.” _Sierra Club, Lone Star Chapter

v. Cedar Point OjI73 F.3d 546, 556 (5th Cir. 1996) (citing Vallegr&e Christian Colleget54

U.S. 464, 472 (1982)). Here, Plaintiff's evidennodicates that if future water diversions are
allowed, more Whooping Cranes may well be takeregatening injury to the recreational,
economic and aesthetic interests of TAP’s members.

In addition, GBRA’s suggestion that, in order taabéish injury in fact, TAP members
must have actually observed a crane mortalityneonrect. As the Supreme Court noted in

Lujan, “[i]t is clear that the person who observes .a particular animal threatened by [the
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challenged action] is facing a perceptible h&mcausethe subject of his interest will no longer
exist” 504 U.S. at 565 (emphasis added). Inc¢bigtext, then, perceptible harm hinges upon the
potential nonexistence of an endangered speciess niot necessary that plaintiffs assert that
they have witnessed the death of an endangeredhhimrorder to establish perceptible harm to
their interests. The Court concludes that the baatleged by Plaintiff constitute injury in fact to
its members that are both “concrete and partiaddi and “actual or imminent,” Crqf662

F.3d at 745, rather than “conjectural or hypottatic Steel Co. v. Citizens for a Better Env't

523 U.S. 83, 103 (1998).
b. Redressability

With respect to the element of redressability, GB&§ues that Plaintiff fails to explain
how altering the issuance of new or existing waiemits will noticeably affect or remedy a
specific injury that Plaintiff is allegedly suffey, and has failed to allege that Defendants could
even take such action to alter permits or rigB.E. 215 at 15-16.) TCEQ officials have the
authority to issue water permits but do not haweahthority to alter those permits after they are
issued. (Id. GBRA argues that, because Texas law does now allCEQ officials to alter
existing water permits, Plaintiff has not suffidignrdemonstrated that a favorable decision could
redress any injury TAP members purportedly sufféd. at 16.)

Conversely, Plaintiff argues that redressabilitisexfor both declaratory and injunctive
relief. With respect to declaratory relief, Pl#indrgues that the requested relief would establis
TCEQ Defendants’ violation of the ESA, and wouldedmine certain non-discretionary duties
for the TCEQ Defendants not to harm the Cranes.E.(213 at 21-22.) With respect to
injunctive relief, Plaintiff points to the procefs development of a Habitat Conservation Plan

(“HCP”) that, if sufficient, may lead to the issu@nof an Incidental Take Permit (“ITP”). This
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is one manner, according the Plaintiff, in whicle {hCEQ Defendants may protect the Cranes
within the current regulatory framework. (lat 18-21.) Further, Plaintiff states that tret of
equitable remedies in its Complaint is neither naoy nor exhaustive, but rather a “range of
options,” all meant to ensure that the Defendaake tthe Cranes’ need for fresh water into
account. (1d.

The Court finds that the redressability elementstainding is satisfied. To establish
redressability, it must be “likely, as opposed terety speculative, that the injury will be

redressed by a favorable decision.” Friends ofEhgh, Inc. 528 U.S. at 181. The Supreme

Court has also explained that the relevant questsosimply “whether a plaintiff personally

would benefit in a tangible way from the court’servention.” _Citizens for a Better Eny%$23

U.S. at 103 n.5 (internal quotation marks omittei)/hen . . . a plaintiff's asserted injury arises
from the government’s allegedly unlawful regulati@n lack of regulation) of someone else . . .
causation and redressability ordinarily hinge aarbsponse of the regulated (or regulable) third
party to the government action or inaction-and apshon the response of others as well.”
Lujan, 504 U.S. at 562.

With respect to declaratory judgments, the Supr€mart has stated, “the question . . . is
whether the facts alleged, under all the circuntgan show that there is a substantial
controversy between parties having adverse legeasts, or sufficient immediacy and reality to

warrant the issuance of a declaratory judgmentédivhmune, Inc. v. Genentech, In§49 U.S.

118, 127 (2007). Plaintiff seeks a declaraticat thefendants have violated ESA Section 9 in
the past and are presently violating Section 9 $suing water permits and authorizing
diversions, as well as a declaration that wateerdion regulations are preempted by federal law

when they purport to allow activities that resuitthe taking of Whooping Cranes. (D.E. 1,
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Prayer 1 A, B, C.) Even though the declaration ld/awot, on its own, result in the issuance of
new regulations or any particular change to Defatglaactivities, it would likely aid in
Plaintiff's overall goal of developing a process the protection of the Whooping Cranes. A
finding that Defendants have violated the ESA wilike it more likely that they will work to
develop a process for protecting the Cranes. At argument, Plaintiff confirmed that a
declaratory judgment as to violation of ESA Sectibmwvould significantly redress its injury.
(July 28, 2010, Hearing at 2:29:08 (Mr. Blackbufirthink that a declaratory judgment from this
Court that the Endangered Species Act had beeatetbiwould also be an incentive to find a
solution. We are willing to work with the Statedome up and craft a solution.”)).

As for Plaintiff's request for injunctive reliefD(E. 1, Prayer D, E) the Court rejects
Defendants’ argument that they are essentially plea® to regulate water resources in the
manner Plaintiff suggests. The Court concludesttteTCEQ has authority over water permits
and water diversions. Even if it is true that T@EQ Defendants can do little about existing
permit holders, they most certainly can implement changes witlpeesto new permits. An
injunction preventing new approvals of permits utitere are “sufficient assurances” that these
permits will not result in harm to the Whooping Gea will clearly redress Plaintiff’'s concerns
regarding adequate water supplies for the Cranes.

Finally, as to Plaintiff's other requested relief the development of a process or plan to

prevent future takes of Whooping Cranes, specificddle development of an HCP and the

® As discussed herein, Senate Bill 3 (2007) (“S/B.pBovides the TCEQ with certain additional poweker water
permits. Although the Court concludes in_its Budfanalysis, below, that S.B. 3 does not adequatelyige for
protection of endangered species such as the Wing@rane, it does grant the TCEQ certain additipoaters that
they may use to redress Plaintiff's injury. Foamewple, S.B. 3 provides “[a]ny permit for a new aggpiation of
water or an amendment to an existing water rigt ithcreases the amount of water authorized tddred; taken,
or diverted must include a provisiatiowing the commission to adjust the conditions iduded in the permit or
amended water right to provide for protection of irstream flows or freshwater inflows” Tex. Water Code §
11.147(e-1) (emphasis added). The TCEQ may alssptnd” permits in certain circumstances. Tex. Watale §
11.148(a).
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issuance of an Incidental Take Permit under 16 @.8. 1539(a)(2), this too would redress
Plaintiff's injury. The Supreme Court has rejectkrly “draconian interpretation[s] of the

redressability requirement.”__Larson v. Valens6 U.S. 228, 243 n.15 (1982). A plaintiff

“satisfies the redressability requirement when hews that a favorable decision will relieve a
discrete injury to himself. He need not show thdavorable decision will relieve hevery
injury.” 1d. The mere fact that Plaintiff may not prevail orely request for relief by no means
precludes a finding that its injury may be redrdssesome manner by a favorable decision.
Plaintiff has sufficiently demonstrated redressgbil

C. Causation

Plaintiff argues that it has satisfied the elen@ntausation, in that it has connected the
Crane’s “taking” to low flow conditions, and thedew flow conditions to the TCEQ
Defendants’ water-management practices. (D.E.&1B6-17.) GBRA offers essentially two
arguments in response. First, Plaintiff's theofycausation is based on a lengthy “chain of
conjecture” that other courts have rejected. (RE at 14.) Plaintiff fails to demonstrate that
the acts of Defendants, rather than acts of thadigs, are responsible for Plaintiff's injury.
Second, GBRA asserts that TAP fails to offer evadetihat links the low flow conditions with an
increase in crane mortality.

With respect to GBRA'’s first argument, Plaintiff rdends that, where a government
regulator has been sued, courts have found a caosalection between the governmental
activity at issue and the resulting take, everhifdt parties were the immediate cause of the
taking. (D.E. 227 at 19.) In addition, Plaintffgues that the causation standard for standing is
different from the causation standard for purposédliability, in that an indirect causal

relationship will suffice, so long as there is aiffy traceable connection between the alleged
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injury in fact and the alleged conduct of the defamt.” (D.E. 213 at 15.) Because the water
permit holders only take water pursuant to the TUBE€pendant’'s permission, Plaintiff argues,
causation is established. (Jed. 227 at 10.)

The Court concludes that the first aspect of cawusan this case, specifically, the
relationship between Defendants’ conduct and thewater flow conditions, is satisfied. While
a causal link may become “too attenuated” if anriyjs “the result of the independent action of
some third party not before the court,” Lujd@04 U.S. at 560, this is not the case here. The
TCEQ is directly responsible for issuing water pismas its own website plainly states.
According to the website, “[tlhe state may autherilze use of state water through a permitting
system administered by the TCEQ . . . . Each eatpdn for a permit is reviewed for
administrative and technical requirements to ewvalita impact on other water rights, bays and

estuaries, conservation, water availability, pubkelfare, etc.” _Sed\bout Water Availability

and Water Rights Permitting in Texas

http://www.tceq.state.tx.us/permitting/water_suppbter_rights/permits.html  (last  visited
November, 4, 2011). The website also includessadf pending water-rights applications,

totaling over 210 applications at the moment. Hend Water Rights  Apps.

http://www.tceq.state.tx.us/permitting/water_suppbter_rights/pending.html  (last  visited
November 4, 2011). The Texas Administrative Coalgt&ins procedures governing the issuance
of water permits by the TCEQ, and provides numenasequisites for the issuance of such
permits. 30 Tex. Admin. Code § 297.41 et seq.

Essentially, Plaintiff alleges that the TCEQ Defent$ did not properly consider the
impact water permits would have upon the Whoopingn€ population, particularly during

drought periods, thus causing a “taking” of the @sain violation of ESA Section 9. This
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establishes causation. The question of whetheeraints have any power to modify permits
relates more to redressability than causation veasladdressed above.

Plaintiff's decision to sue the state regulatoispansible for water usage rather than the
water users themselves does not prevent a findiosgusation. As one court recently explained,
“the plaintiff must show that it is substantiallyopable that the challenged acts of the defendant,
not of some absent third party, will cause theipaldrized injury of the plaintiff. The more
attenuated or indirect the chain of causation betwéhe government's conduct and the
plaintiff's injury, the less likely the plaintiff Wt be able to establish a causal link sufficieot f

standing.” _Ctr. for Biological Diversity v. Unite8tates Dept. of Interipi563 F.3d 466, 478

(D.C. Cir. 2009) (internal quotation marks and tooias omitted).
As the Supreme Court has explained, it is incortecequate(] injury ‘fairly traceable’

to the defendant with injury as to which the defamtts actions are the very last step in the chain
of causation. While, as we have said, it doessafice if the injury complained of is the result
of the independent action of some third party refote the court, that does not exclude injury
produced by determinative or coercive effect uploe &ction of someone else.” Bennett v.
Spear 520 U.S. 154, 168-69 (1997) (internal citationd guotation marks omitted). Consistent
with this understanding, causation has been foundet too attenuated where governmental

regulation is but one step in a very long chaimdépendent actions. For example, in Center for

Biological Diversity the court explained:

In order to reach the conclusion that Petitioners @jured because of
[Department of the] Interior's alleged failure tonsider the effects of climate
change with respect to the Leasing Program, Pedéiteomust argue that: adoption
of the Leasing Program will bring about drillingjlting, in turn, will bring about
more oil; this oil will be consumed; the consumptiof this oil will result in
additional carbon dioxide being dispersed into dire this carbon dioxide will
consequently cause climate change; this climatagshavill adversely affect the
animals and their habitat; therefore Petitionessinjured by the adverse effects
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on the animals they enjoy. Such a causal chaimataadequately establish
causation because Petitioners rely on the specnltiat various different groups
of actors not present in this case-namely, oil camngs, individuals using oil in
their cars, cars actually dispersing carbon dioxrdght act in a certain way in the
future.

563 F.3d at 478-79. Similarly, in Florida Audub®ac’y v. Bentsen94 F.3d 658, 669-70 (D.C.

Cir. 1996), the court found causation between a deedit and environmental damage too
attenuated, stating:

For the tax credit to pose a substantial probgbdit a demonstrably increased
risk of particularized environmental damage, theditrmust prompt third-party
fuel producers to undertake the acquisition of potidn facilities for ETBE [a
fuel additive] and begin to produce ETBE in suclarmjities as to increase the
demand for ethanol from which the ETBE is derivédis increased demand for
ethanol must then not simply displace existing reekior currently-produced
ethanol, but in fact increase demand for the afjural products from which
ethanol is made. Again, this demand must notlexfby existing corn or sugar
supplies, but instead spur new production of theducts by farmers, who must
be shown to have increased production at leagirnteesneasurable extent because
of the tax credit, rather than any one of otheumarable farming considerations,
including weather, the availability of credit, amXisting subsidy programs.
Moreover, any agricultural pollution from this ieased production must be
demonstrably more damaging than the pollution folyneaused by prior
agricultural production or other prior use of lanow cultivated because of the
ETBE tax credit. Finally, the farmers who haver@ased production (and
pollution) as a result of the tax credit must imi@udarmers in the regions visited
by appellants, and they must use techniques or ich&srin such fashion and to
such extent as to threaten a demonstrably incraadedf environmental harm to
the wildlife areas enjoyed by appellants.

Such a protracted chain of causation fails bothabse of the uncertainty of
several individual links and because of the nundfespeculative links that must
hold for the chain to connect the challenged actthé asserted particularized
injury.
94 F.3d at 669-70.
In contrast, causation has been found where thesebeen a direct relationship between

the challenged government regulation and the negultaking” of an endangered species, even

where the actions of the regulated parties actuellysed the taking. For example, in

15/45



Case 2:10-cv-00075 Document 270 Filed in TXSD on 12/05/11 Page 16 of 45

Loggerhead Turtle v. County Council of Volusia CouynFlorida plaintiffs sued Volusia

County, alleging inter alighat its refusal to ban beachfront artificial ligfources adversely
impacted the loggerhead turtle, resulting in artgkin violation of ESA Section 9. 148 F.3d
1231, 1234-35 (11th Cir. 1998). The Eleventh Girtaund that the plaintiffs had standing, and
had sufficiently alleged causation based upondbk bf regulation, “even though the actions or
inactions of those third parties not before thercmay be another cause of the harm.” 148 F.3d

at 1253 (internal citations and quotation markstted). Similarly, in_Strahan v. Cox¢he

district court found sufficient causation betweenrh to the endangered northern Right Whale
and governmental regulation of commercial fishingssels and whale-watching vessels in
Massachusetts waters. The court explained:

Indisputably, the actions of third parties not lvefthe court — commercial fishing
and whale watch operations — are the immediateecaluthe harm to endangered
whales alleged hereDefendants do not place gillnets and lobster geani
coastal waters, nor do they operate whale watch v&ss. Nevertheless, the
actions of these third parties are dependent on thactions of the Defendants
Fishing vessels cannot, legally, place gillnets loister gear in Massachusetts
waters without permission from the Defendants. Amdale watch vessels
cannot, legally, approach within 500 yards of Rig¥tales in Massachusetts
waters without permission from the Defendants. sThio the extent that he
challenges the operations of licensed commercshirfy and whale watch
vessels, Strahan has shown a causal connectioedretive injury he has suffered
(and will continue to suffer) and the actions oé thefendants in issuing such
licenses.

Strahan v. Coxe939 F. Supp. 963, 978-79 (D. Mass. 1996¢e alsdefenders of Wildlife v.

Guiterrez 532 F.3d 913, 924 (D.C. Cir. 2008) (in suit agaldnited States Coast Guard alleging
violations of ESA Section 9 due to establishmerd araintenance of shipping lanes in areas
inhabited by right whales, court rejected arguntéat chain of causation was too attenuated);

Seattle Audubon Soc'y v. Sutherlan2007 WL 1300964, at *5 (W.D. Wash. May 1, 2007)

® The district court opinion in Strahamas affirmed in part and vacated in part on differgrounds by the First
Circuit. 127 F.3d 155 (1st Cir. 1997). The FirgtcGit did not alter the district court’s standiagalysis, and in fact
upheld the district court’s grant of injunctiveieglunder the ESA. 127 F.3d at 170.
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(finding sufficient causation between state agemegylation over logging and taking of spotted
owls, explaining, “[tlhe alleged destruction of #igd owl habitat on private lands is fairly
traceable to State Defendants’ actions because B&fendants enforce the rules governing such
logging operations and the independent loggingaipes cannot conduct Class Ill applications
on their private lands without the authorizatiortled Department.”).

In the instant case, Plaintiff's claims as to edigs are much closer to those accepted in

Loggerhead Turtle Strahan and _Sutherlandhan those rejected in_Center for Biological

Diversity and Florida Audubon SocietyPlaintiff has alleged that the TCEQ Defendants a

responsible for water permitting and water diversidrom the waterways at issue, and the
increased diversions have left less water for than€s, resulting in a taking. This type of
causation is sufficient for an ESA suit challengiggvernmental regulation. Indeed, under
Defendants’ and GBRA's theory of causation, an ES#suit against a governmental regulation
probably could never succeed, as government regualah its own would almost nevdirectly
cause a taking (unless it involved government dpers on government owned land). In most
instances, governmental regulations can resulttakiag only indirectly, through the actions of
those subject to regulation, as Plaintiff allegeseh The Court concludes that Plaintiff's
evidence demonstrates a causal link between Defigsidaonduct and third-party water
diversions.

With respect to the second aspect of causatiorhis dase, namely, the connection
between low flow conditions and crane mortalitye tGourt concludes that several issues of
material fact remain. The Supreme Court has iostduthat, at the summary judgment stage, a
plaintiff's standing evidence is to be taken astruLujan 504 U.S. at 561. Plaintiff, in its

Complaint, provides a detailed explanation of thasal link between low flow conditions and
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crane mortality. (D.E. 1 at 8-13). SpecificalBlaintiff argues that reduced water flows lead to
high bay salinity, which in turn leads to a redantin the availability of blue crabs, wolfberries

and fresh drinking water. The reduced availabibtyhe Cranes’ primary food sources, coupled
with the expenditure of energy made necessary binpao fly farther to freshwater sources,

leads to malnourishment and ultimately the deathMbfooping Cranes. Plaintiff provides

evidence for each causal link which, if taken ag tcould establish Plaintiff's claim.

Alternatively, GBRA argues that Plaintiff's evidenes problematic in several respects.
Specifically, TAP has not demonstrated that 23 esaactually died in the winter of 2008-2009.
Even if it had, it is argued, the statistical evide provided by Plaintiff's experts linking low
freshwater inflows with crane mortality shows oalgorrelation between the two variables, not
a causal link.

GBRA also contends that Plaintiff has not demomstrahat water diversions during the
winter of 2008-2009 were markedly different fromyasther year, and that Plaintiff ignores
other conditions more likely than salinity levets dffect the blue crab population. Moreover,
GBRA argues that TAP’s evidence does not indicitat ta decrease in blue crabs and
wolfberries creates food stress for whooping craoeghat heightened salinity levels force them
to expend significant energy locating fresh watedrink.

In the instant case, the evidence presented bptPilataken as true, establishes a causal
link between Defendants’ conduct and Plaintiff'suny, enabling Plaintiff to survive GBRA'’s
and Defendants’ motions for summary judgment. Hmwuethe assumption of truth mandated
by the Court in Lujardoes not go as far as Plaintiff might wish. Giveat GBRA has presented
competent counterevidence to several links in Bfeigalleged causal chain, a grant of partial

summary judgment in favor of Plaintiff is, at tlpisint, unwarranted.
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d. Associational Standing

GBRA contends that, because TAP has not establifiedany of its members have
standing, or that TAP has standing independentligsomembers, TAP lacks standing to bring
suit on behalf of its members. (D.E. 229 at 30-3Rlaintiff argues that it has standing because
its individual members have standing. (D.E. 2221a)

“An association has standing to bring suit on Hebhits members when its members
would otherwise have standing to sue in their oighty the interests at stake are germane to the
organization’s purpose, and neither the claim #&sdenor the relief requested requires the

participation of individual members in the lawsui€riends of the Earth, Inc528 U.S. at 181.

As discussed above, Plaintiff has satisfied thendstey elements of injury in fact and
redressability. If it subsequently establisheg thairy to its members is fairly traceable to the
actions of Defendants, Plaintiff will have estabéd the standing of its members. At such time,
Plaintiff will also have met the associational slisug requirements. As discussed above, the
interests in protecting the Whooping Cranes isrblegermane to TAP’s purpose, and there is no
indication that any claim or relief requires thetmapation of TAP’s individual members.

While Plaintiff has established injury in fact arebtlressability, per analysis supthe
Court concludes that issues of material fact renagino whether low flow conditions caused a
take of Whooping Cranes. Further, because TAPnmhsstablished that its members have
standing, it cannot yet meet the requirements $ep@iational standing. Accordingly, Plaintiff's
Motion for Partial Summary Judgment on Standinge([®213) is DENIED. Similarly, GBRA
and Defendants have not met their burden in showagthere are no genuine issues of fact as
to Plaintiff's standing. Consequently, their resigefor summary judgment as to this issue are

DENIED. (D.E. 215; D.E. 231.)
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C. Eleventh Amendment Immunity

The TCEQ Defendants argue that Eleventh Amendmmemiunity bars Plaintiff's claim.
They argue that they lack the authority to cut affproportionally reduce the entitlements of
water-rights holders for reasons outside of the aSeXvater Code’s time priority system.
Because permit holders as well as domestic andtbek users have rights, and Plaintiff seeks
relief that would interfere with those rights, Dediants argue that Plaintiff in fact seeks

retroactive relief, which is not allowed under thectrine established in Ex parte Your9

U.S. 123 (1908). (D.E. 214 at 24.) Plaintiff resgds that it seeks only prospective declaratory
and injunctive relief, not damages, against stdfieers. (D.E. 227 at 51-52.) As such, the

Eleventh Amendment does not bar the suit, undepdtte Young209 U.S. 123 (1908)._(lcht

52.)

“In determining whether the doctrine of Ex parteurigavoids an Eleventh Amendment

bar to suit, a court need only conduct a ‘stragfwhrd inquiry into whether [the] complaint
alleges an ongoing violation of federal law and kseeelief properly characterized as

prospective.” _Verizon Maryland, Inc. v. Pub. Se@omm’n of Maryland 535 U.S. 635, 645

(2002) (citing _Idaho v. Coeur d'Alene Tribe of ldatb21 U.S. 261, 296 (1997)); Ex parte

Young 209 U.S. 123 (1908). As the Fifth Circuit haplained, “[p]ursuant to the Ex parte
Young exception, the Eleventh Amendment is not a basuits for prospective relief against a
state employee acting in his official capacitfhus, prospective injunctive or declaratory
relief against a state official is permitted but rérospective relief in the form of a money

judgment in compensation for past wrongs is barred Nelson v. Univ. of Texas at Dallas

535 F.3d 318, 321-22 (5th Cir. 2008) (internaltatas and quotation marks omitted; emphasis

added);_see alsBavis v. Tarrant County, Texa865 F.3d 214, 228 (5th Cir. 2009) (“[T]he
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Eleventh Amendment does not bar claims for prospecelief against state officials acting in

their official capacity.”) (citing Ex parte YoulgEdelman v. Jordar15 U.S. 651, 664 (1974).

The Complaint here does not seek any form of “mojugjgment in compensation of past
wrongs,” or other types of retrospective reliefredrunder the Eleventh Amendment. Nelson
535 F.3d at 322.

The requirement that Plaintiff allege an ongoinglation of federal law is also clearly

satisfied. _See e.gCoeur d’” Alene 521 U.S. at 294. Plaintiff has alleged that Ddfnts’

continued water-permitting and diversion-author@agctivities have and will continue to result
in takings of Whooping Cranes (both in terms oftdeand harassment). (See, e@E. 1 at
24-25.) This is an ongoing violation of ESA Sentfbshould it be proven.

Defendants’ Eleventh Amendment immunity argumemrdfore fails. Consequently,
Defendants’ request for summary judgment on thosigd is DENIED.

D. Violations of the ESA

1. Arguments
a. TCEQ Defendants

The TCEQ Defendants contend that, as a mattervef Rdaintiffs are not entitled to
recovery under ESA Section 9 because “[iimputirapility to regulatory agencies for merely
carrying out their regulatory duties runs contreofthe] ESA . . . .” (D.E. 214 at 19.) Noting

that Plaintiff relies largely upon the First Cirtsidecision in Strahan v. Cox#&27 F.3d 155 (1st

Cir. 1997), Defendants argue that the holding at ttase is incorrect, and attempt to demonstrate
that the facts of the instant case are distingbigha(ld.at 6.) As discussed further below, the

First Circuit in _Straharheld “that a governmental third party pursuantMeose authority an
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actor directly exacts a taking of an endangereaiepemay be deemed to have violated the
provisions of the ESA.” 127 F.3d at 163.

According to Defendants, the Strahdecision is flawed because the plain language and
structure of the ESA demonstrate that it was ntenided to be applicable to state regulators.
(Id. at 19-21.) Defendants also attempt to distingbestwveen the facts of this case and those of
Strahan One key difference, Defendants argue, is thatt@EQ has almost no authority to
modify or revoke water permits because such perméftect property rights that are
constitutionally protected under Texas law. @tdl10.) Further, TCEQ’s regulatory powers are
limited to those enumerated in the Texas Water Goukdo not include many of the powers
Plaintiff ascribes to it, such as the power to diwvailable water in order to reserve that water
for the bay and estuary. (See &.6.) Finally, Defendants contend that this latkauthority
demonstrates that they cannot have been the prtxitaase of any purported take of Whooping
Cranes. (Idat 21-23.)

b. GBRA

For its part, GBRA argues that Plaintiff's allegat, even if true, do not establish a take
as a matter of law. Despite broad allegations rokgg deaths of Cranes, Plaintiff has not
demonstrated “that a particular whooping crane lbeen harassed, harmed, pursued, hunted,
shot, wounded, killed, trapped, captured or codlect (D.E. 215 at 16.) It also argues that the
term “harassment” is irrelevant on the facts of thstant case because the term involves
annoyance of wildlife, and no facts describing gramze have been alleged. (&d.n.9.)

Moreover, even if Plaintiff did allege facts spging the taking of a Whooping Crane,
it has not alleged facts demonstrating that thientakas proximately caused by Defendants. (Id.

at 17-20.) Finally, GBRA contends that the reetight by Plaintiff is outside the scope of the
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ESA'’s citizen-suit provision._(ldat 20-23.) TAP does not merely seek to enjoineDeants’
conduct, it seeks to commandeer state water res®artd change the water law of the state.
C. Plaintiff’'s Response

In response to the arguments of the TCEQ DefendaritsGBRA, Plaintiff contends that
the TCEQ Defendants possess both express and chalibority by which they can act to avoid
a take. (D.E. 227 at 21.) In addition, thoughnpeholders have rights in water, ultimately,
water is the property of the State. (ht. 25.) Even assuming that TCEQ did not have any
authority under state law, Plaintiff argues, aestannot legitimately authorize a state agency to
violate federal law in contradiction of the Suprem&lause. (ldat 26.)

TAP further contends that the language of the E8A relevant case law indicate that
regulators can be held liable for takings under B%A. (Id.at 28-31.) Moreover, Plaintiff
argues that regulators can in fact be the proximatese of a take under the ESA and that the
evidence it has provided demonstrates such cauasatimally, Plaintiff contends that the relief it
seeks is within the scope of the ESA’s citizen-putvision.

2. Analysis

As detailed above, Defendants’ and GBRA'’s arguméitsummary judgment fall into
three broad categories: (1) ESA Section 9 doesltm# actions against regulators for “takings,”
(2) the relief Plaintiff requests is outside thee of the ESA’s citizen-suit provision, and (3)
Plaintiff has not presented evidence of a take utitee ESA that enables it to survive a motion
for summary judgment. The Court addresses eachmamgt separately.

a. Applicability of ESA Section 9 to Regulators
As an initial matter, the Court rejects Defendaatgument that ESA Section 9 does not

extend to suits brought against regulators whos®rec indirectly result in a taking of an
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endangered species. Defendants’ interpretatioesbbth the purposes of the ESA itself and
consistent legal precedent.

The ESA itself is broadly worded and contains mplieit or implicit indication that it
was not intended to apply to regulators. The psepaf the ESA is to “provide a means whereby
the ecosystems upon which endangered species apdtahed species depend may be
conserved, to provide a program for the consermatfosuch endangered species and threatened
species, and to take such steps as may be appeofriachieve the purposes of the treaties and
conventions set forth in subsection (a) of thistise¢’ 16 U.S.C. 8 1531(b). In a manner
consistent with this purpose, the Senate RepotherESA states that the term “take” is defined
“in the broadest possible mannerto include every conceivable way in which a persan
‘take’ or attempt to ‘take’ any fish or wildlife.’Endangered Species Act of 1973, Senate Report
No. 93-307 (emphasis added).

The Supreme Court has likewise recognized that @ssgntended, with passage of the
ESA, to “provide comprehensive protection for ergiaed and threatened species.” Babbitt v.

Sweet Home Chapter of Communities for a Great Qre§b5 U.S. 687, 699 (1995). The ESA

even makes specific reference to water resourcessstating that it is “the policy of Congress
that Federal agencies shall cooperate with Stadel@ral agencies teesolve water resource

issues in concert with conservation of endangeredpecies” 16 U.S.C. § 1531(c)(2)

(emphasis added). In addition, the ESA also neieeg that “takings” may occur indirectly, as
it prohibits any “person” from “caus[ing] to be camited” any offense under the ESA. 16
U.S.C. §8 1538(g). Importantly, the definition gberson” includes “any officer, employee,
agent, department, or instrumentality . . . of &bgte, municipality, or political subdivision of a

State.” 16 U.S.C. 8 1532(13). These provisiordicate that the statute anticipates actions
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against state officers for indirect takings. TH8AES broad language demonstrates that courts
should interpret the statute, including the “takebvision, in favor of according endangered
species maximum protection, rather than to carveesgeptions that are not evident in the
ESA’s text.

This broad interpretation of the ESA has been sbpy courts around the nation. All
parties agree that there is no directly applicabke law in this Circuit. Nevertheless, the weight
of persuasive authority strongly supports the agsioh that ESA Section 9 extends to lawsuits
against state or federal regulators for regulatariures that result in a “taking,” even if that
taking is directly caused by the action of a retpdagarty.

As acknowledged above, the most directly relevargicedent is the First Circuit's

decision in Strahan v. Coxe Straharinvolved a case brought against Massachusettsategs!

alleging,_inter aliaviolations of ESA Section 9 based upon the isseaf licenses and permits
allowing use of certain fishing gear, which harntleel northern Right Whales. 127 F.3d at 158.
The First Circuit held that ESA Section 9:

[N]ot only prohibits the acts of those parties taéctly exact the taking, but also
bans those acts of a third party that bring abbatdcts exacting a taking. We
believe that, contrary to the defendants’ argunwntappeal, the district court
properly found that governmental third party pursuant to whose authoity
an actor directly exacts a taking of an endangeredpecies may be deemed to
have violated the provisions of the ESA

127 F.3d at 163 (emphasis added). The courtdufthund that while the causation in that case
was indirect, it was “not so removed that it ex{exd outside the realm of causation as it is
understood in the common law.” _ldt 164. The Strahaoourt thus upheld a preliminary

injunction against Massachusetts regulators. Asladvbe expected, district courts within the

First Circuit have since applied Straharsimilar contexts. Animal Welfare Inst. v. Miart588

" The Supreme Court denied certiorari in Strahd®5 U.S. 830.
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F. Supp. 2d 70, 99-100 (D. Me. 2008); United StateBown of Plymouth6 F. Supp. 2d 81, 90

(D. Mass. 1998).

Although not directly on point, Straharites a Fifth Circuit case that also supports

actions against regulatory agencies under the B&8Aierra Club v. Yeuttei926 F.2d 429 (5th

Cir. 1991), the plaintiff brought suit against theS. Forest Service challenging its lumber
harvesting management practices, which the pléaiok#imed resulted in a taking of the red-
cockaded woodpecker, an endangered species. 2264dt.431. The Forest Service had
developed a handbook that was meant to modify lunhlagvesting practices to account for
endangered species, but had not acted in accordaititethe handbook. The Fifth Circuit
concluded that the lower court did not err in fimglithat the U.S. Forest Service’s management
practices violated Section 9 of the ESA. &.439 (“[I]t is not unreasonable to conclude that
failure to observe the handbook would result inakihg’ of the [woodpecker]. We therefore
conclude that the district court did not err indiimg that the government violated ESA Section
9.”) While Sierrainvolved direct actions by the U.S. Forest Servi@her than indirect
regulation such as that at issue in the case anzhin_Strahant demonstrates a willingness in
this Circuit to find that governmental policy anctian can lead to a violation of ESA Section 9.
At least two other circuits have issued rulingsikar to Strahan The Eighth Circuit in

Defenders of Wildlife v. EPAound that the EPA could be held liable under Etion 9 for

its registration (approval) of strychnine, a poisfmund in pesticides that harmed certain
endangered species. 882 F.2d 1294, 1296-98 (8th1889). In finding that the EPA’s
registrations of strychnine constituted takingeoflangered species, the court explained
The EPA’s strychnine registrations had a prohibitetpact on endangered
species. . . . First, the record shows endangayedies have eaten the strychnine

bait, either directly or indirectly, and as a restihey have died. . . . Second,
strychnine can be distributed only if it is regist Consequently, the EPA’s
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decision to register pesticides containing strychne or to continue these
registrations was critical to the resulting poisonigs of endangered species
The relationship between the registration decisiod the deaths of endangered
species is clear. We thus conclude the EPA’s negishs constituted takings of
endangered species.

Defenders of Wildlife882 F.2d at 1301 (emphasis added).

The Eleventh Circuit in_Loggerhead Turtle v. Cou@touncil found that plaintiffs had

standing to sue Volusia County, Florida for a tgkimder the ESA because its night-time
beachfront lighting regulations harmed the loggachturtle, an endangered species. 148 F.3d
2131 (11th Cir. 1998). The court stated:

Volusia County is alleged to be a governmentaidtipiarty pursuant to whose

authority an actor directly exacts a taking of awdlangered species. Just as the

Strahanagency was ‘vested with broad authority to regufeéhing’ under state

law, Volusia County is ‘vested with broad authority regulate’ artificial

beachfront lighting under its charter and ordinance. . Just as it was impossible

in Strahan‘for a licensed commercial fishing operation toeuss gillnets or

lobster pots in a manner permitted by the [agemdatfjout risk of violating the

ESA[,]’ a genuine issue of fact exists in this césat the lighting activities of

landowners along Volusia County’s beaches-as auattthr through local

ordinance-violate the ESA.
148 F.3d at 1253 (internal citations omitted).

As a final example, the district court in Suthedaroncluded that state forestry officials
could be held liable for a taking under the ESA tlueegulations that harmed the spotted owl
environment. 2007 WL 1300964, at *8. The coudtesd, “[t{]he plain language of the ESA
supports the proposition that a government offigialates the ESA take prohibition when that
official authorizes someone to exact a taking ofeammlangered species, which, but for the
authorization, could not have taken place.” [Bhe court continued, “[c]ourts have repeatedly

held government officers liable for violating theké prohibition when the officers authorized

activities undertaken by others that caused take.at *9 (citing_Yeutter926 F.2d at 438-39).
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Together, these cases support a broad intergmetafi ESA Section 9, one that allows
government regulators to be held responsible faings that occur as a result of their
regulations. This is in harmony with the ESA’s pase, legislative history, and interpretation in
the Supreme Court. In a manner consistent witlah&tr and other persuasive authority
discussed above, the Court recognizes that “a gowemtal third party pursuant to whose
authority an actor directly exacts a taking of amangered species may be deemed to have
violated the provisions of the ESA,” specificalllget “taking” provision in ESA Section 9.
Strahan 127 F.3d at 163.

b. Scope of Relief under ESA’s Citizen-Suit Provisin

In this case, Plaintiff seeks (1) injunctive religR) declaratory relief under the
Declaratory Judgment Act, and (3) a court ordeuirgngg Defendants to take several affirmative
steps to protect the Whooping Cranes and theittdiabl he parties do not dispute that the ESA’s
citizen-suit provision allows for injunctive relief Seel6 U.S.C. 1540(g)(1)(A) (“Except as
[otherwise provided] any person may commence d st on his own behalie enjoin any
person, including the United States or any other govemmiadenstrumentality or agency (to the
extent permitted by the eleventh amendment to tbast@ution), who is alleged to be in
violation of any provision of [the ESA] . . . ."pihphasis added). GBRA contends, however,
that what TAP seeks is not, in fact, injunctiveigkeland that injunctive relief is all that is
permitted by the ESA'’s citizen-suit provision. .(& 20.)

To the first argument, the Court merely notes thatComplaint specifically requests two

forms of injunctive relief: (1) an injunction praving Defendants from approving or allowing

8 The Court disagrees with Defendants’ attempt stitjuish_Strahamwn its facts, on the basis of their asserted
limited regulatory authority. The Court has alrgabncluded that Defendants have sufficient authost least
with respect to pending or future permits, to bdédhesponsible for their failure to regulate, shibthat be
demonstrated. The Court does not read Stradhapply only in situations where regulators hplenary authority.
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water diversions that destroy or alter the Whoop@rgne habitat until the State provides
reasonable assurances that such diversions wiltaket Whooping Cranes in violation of the
ESA; and (2) an injunction preventing Defendantsrfrapproving new water permits absent
assurances that future water diversions will nkeé t&/hooping Cranes. (D.E. 1 at 32-33.) The
citizen-suit provision of the ESA clearly providdsr such relief. _Seel6 U.S.C. §
1540(g)(1)(A).

Moreover, GBRA’s argument that injunctive reliefall that is permitted by the ESA’s
citizen-suit provision is unpersuasive. Subsecliba0(g)(5) states:

The injunctive relief provided by [the citizen-spitovision] shall not restrict any

right which any person (or class of persons) mayehander any statute or

common law to seek enforcement of any standardnatakion or to seek any

other relief (including relief against the Secrgtar a State agency).

16 U.S.C. 8§ 1540(g)(5); see alSmlorado River Cutthroat Trout v. Dirk Kempthoyr&i8 F.

Supp. 2d 170, 178 (D.D.C. 2006). Thus, Plaintifight to seek declaratory relief under the
Declaratory Judgment Act, 28 U.S.C. § 2201, a f@dsgatute, is not foreclosed by the injunctive
relief provided by the ESA’s citizen-suit provision

Finally, the Court rejects GBRA’s implication thie injunctive relief afforded by the
ESA limits this Court’s ability to place affirmagvobligations on Defendants to ensure their

compliance with federal law. The Supreme Courtklimg in Weinberger v. Romero-Barcelo,

et al, is instructive in this respect. 456 U.S. 3058209 The issue under consideration in
Weinbergerwas whether the language of the Federal Wateruttmil Control Act (“Act”)

requires a district court to enjoin all dischargéollutants that do not comply with the Act’s
permit requirements or whether “the district corgtains discretion to order other relief to

achieve compliance.”_Idct 306-07.
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The respondents in Weinbergédre Governor of Puerto Rico and residents ofisland,
sought to enjoin the Navy's operations on the i$larontending that such operations were
violative of several environmental statutes. dtd307. At that time, the Navy conducted practice
exercises on the island, which would often resukpent munitions falling into the sea. [@he
district court concluded that the Navy had violated Act by “discharging ordnance into the
waters surrounding the island without first obtagha permit from the Environmental Protection
Agency (EPA).” _Id.at 307-08.

The district court ordered the Navy to apply fqueamit, but refused to otherwise enjoin
Navy operations pending the grant of the perndt.at 309. On appeal, the First Circuit vacated
the district court’s order and instructed the distcourt to order the Navy to cease the violation
until a permit was obtained. Iét 310. The appellate court reasoned that, iwigiray for
injunctive relief, the Act withdrew the courts’ atable jurisdiction. _Id.at 306-07. The
Supreme Court reversed. kt.307.

The Court noted that statutes providing for pattic grants of jurisdiction should be read
against the backdrop of the courts’ general abibtprovide equitable relief. Iét 313. Statues
should be read in this manner because the exestisquitable relief reflects a “practice with
several hundred years of history,” that is one biclw Congress is well aware. See iéurther,
while Congress may guide or control the exerciséhefcourts’ discretion, the Court does not
“lightly assume that Congress has intended to ddpan established principles.” ldcitations
omitted). The Court then cited to a prior holdexplaining the nature of the courts’ equitable
jurisdiction:

[T]he comprehensiveness of this equitable jurisoiicis not to be denied in the

absence of a clear and valid legislative commablless a statute in so many

words, or by a necessary and inescapable infereresricts the court’s
jurisdiction in equity, the full scope of that jsdiction is to be recognized and
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applied. ‘The great principles of equity, securgamplete justice, should not be
yielded to light inferences of doubtful construatio

Id. at 313 (internal citations omitted).

There is no “clear and valid legislative commaimdthe ESA’s citizen-suit provision that
would cause this Court to refrain from exercisitggdquitable jurisdiction. To the contrary, the
Court’s authority to enforce the provisions of #®A is broad. Thus, if Defendants are found to
have violated the provisions of the ESA, the Caiah impose affirmative obligations upon
Defendants to ensure their compliance with fedéal. SeeStrahan 127 F.3d 155, 170
(affirming district court’s order to state-officidiefendants to apply for an incidental take permit
and noting that “[tlhe ESA does not limit the infitive power available in a citizen suit, and
thus, we understand the Act to grant a districtricthe full scope of its traditional equitable
injunctive powers. ‘Equitable injunction includé® power to provide complete relief in light of

the statutory purpose.™) (citations omitted).
C. Elements of ESA Section 9
Having established that ESA Section 9 allows faraase of action against the TCEQ
Defendants, and that the relief sought by Plaimgifivithin the scope of the ESA, the Court now
turns to GBRA'’s argument that it is entitled to snary judgment because Plaintiff fails to
present evidence establishing a “taking” underiSe@.
In this case, the Court concludes that Plaintitfvites enough evidence of a “taking” of

Whooping Cranes, both in terms of deaths and nti-faarm, such as malnourishment, to

survive a motion for summary judgmentPlaintiff presents evidence of the following factl)

° At oral argument, GBRA contended that there isemilence to establish “harassment” of the Crandschw
GBRA states refers only to “light, motion, or nofsand requests that reference to “harassmenthéQomplaint
be eliminated. (July 28, 2010 Hearing at 2:25:26he Court notes, however, that “harass” is defimethe Code
of Federal Regulations as “an intentional or negligact or omission which creates the likelihoodinpfiry to

wildlife by annoying it to such an extent as tonsiigantly disrupt normal behavioral patterns whiohlude, but are
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23 Cranes died in Texas during the 2008-2009 wi2ithe flock size declined from 270 to 247
Cranes by the end of the season, including the dbssixteen juveniles, (3) one juvenile died
during the 2009-2010 season in Texas, and (4) tfameS experienced breeding difficulties.
(D.E. 1 at 12-13.) These estimates are basedientsic studies highlighted in the December 7,
2009 letter attached to the Complaint. For examble flock size decline is based upon the
report of Tom Stehn, a U.S. Fish and Wildlife Seevofficial.

Second, the Court concludes that there are genssues of fact as to Defendants’
actions being the proximate cause of a “take” ofogfhing Cranes. (D.E. 1 at 20-23; D.E. 1-1 at
11-13; see suprRart 1ll.B.2.c.) The Court therefore finds thdaiRtiff has presented enough
factual material to survive summary judgment on idsie of Defendants’ liability under the
ESA. For these reasons, both Defendants’ and GBR#dtions for summary judgment are
DENIED as to Plaintiff's claims under the ESA.

E. Burford Abstention

GBRA argues that this Court should abstain fronudidpating this case on the basis of

Burford abstention. (D.E. 215 at 24-29.) _In Burford unSDil Co, the Supreme Court affirmed

a district court decision dismissing an action imal the Sun Oil Company challenged a Texas
Railroad Commission order granting Burford a pertaidrill certain oil wells. 319 U.S. 315,
316-17 (1943). “The order under consideration Jwaet of the general regulatory system
devised for the conservation of oil and gas in Be)an aspect of as thorny a problem as has
challenged the ingenuity and wisdom of legislattirelsl. at 318. Recognizing the significant
state regulatory framework, the Court concluded federal court abstention was proper. The

Court reasoned:

not limited to, breeding, feeding, or sheltering30 C.F.R. § 17.3. The allegations sufficientlymdastrate
“harassment,” within this definition.
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The state provides a unified method for the fororatf policy and determination
of cases by the Commission and by the state codrt® judicial review of the
Commission’s decisions in the state courts is eitjoed and adequate. Conflicts
in the interpretation of state law, dangerous ® shccess of state policies, are
almost certain to result from the intervention loé fower federal courts. On the
other hand, if the state procedure is followed fribi|a Commission to the State
Supreme Court, ultimate review of the federal qoestis fully preserved here.
Under such circumstances, a sound respect formtitependence of state action
requires the federal equity court to stay its hand.

Burford, 319 U.S. at 333-34. The Fifth Circuit has rebemixplained, “Burfordabstention
applies when a case involves a complex issue oéttied state law that is better resolved

through a state’s regulatory scheme.” Moore vteSkarm Fire & Cas. Cpo556 F.3d 264, 272

(5th Cir. 2009) (citing Burford319 U.S. at 332). As part of its Burfoatbstention analysis, a
court should consider five factors:
(1) whether the cause of action arises under federstate law; (2) whether the
case requires inquiry into unsettled issues oed&aw or into local facts; (3) the
importance of the state interest involved; (4) skae’s need for a coherent policy
in that area; and (5) the presence of a specia &ieum for judicial review.

Moore 556 F.3d at 272 (citing Wilson v. Valley Elec. Miership Corp.8 F.3d 311, 314 (5th

Cir. 1993)).
1. Arguments
a. GBRA
Intervenor GBRA argues that Burfoabstention is applicable here, where Plaintiff's
requested relief “would affedll new and existing water rights within the San Aimoand
Guadalupe River Basins and would require the Statéies to engage in far reaching and
burdensome undertakings . . . .” (D.E. 215 at 2th)arguing for abstention, GBRA relies

heavily upon the Fifth Circuit’'s decision in Sier@ub v. City of San Antoniol12 F.3d 789

(5th Cir. 1997). _Sierra Clutwvas an ESA case involving water withdrawals frdra Edwards

Aquifer that resulted in a taking of certain endaneg species, in which the Fifth Circuit held
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that the lower court erred by issuing an injuncti@tause the case was not likely to succeed on
the merits due to Burford Id. In holding as it did, the court noted the need “imiform
regulation” in the regime governing water withdrdsvald. 795.

GBRA notes that the considerations underlying Si€iubare present in the instant case
given that water is a vital interest, and comprshenstate water regulation has only expanded
since _Sierra Clulwas decided. (See idt 25.) In GBRA'’s estimation, Burford abstenticn
especially warranted in this case given that: t{t® comprehensive water management actions
that TAP seeks to require throughout the Guadakp® San Antonio River Basins are far
greater in scope and potential disruption thanrdéief sought in [Sierra Club], and (2) the
specific actions in [Sierra Club] had already beetermined to cause takes of listed species,
whereas here there is no proof that the ‘take’ mecuat all . . . .” (19.

b. Plaintiff

Plaintiff argues that Burforébstention is a very narrow exception to a fedecairt's

duty to adjudicate cases before it. Plaintiff soseveral subsequent Supreme Court cases in

which Burford abstention was rejected, including New Orleans. Bdyv., Inc. v. Council of

City of New Orleans491 U.S. 350 (1989) (“NOPSland Quackenbush v. Allstate Ins. C517

U.S. 706 (1996). These cases indicate that Burétnstention is rare and does not require a
federal court to abstain whenever there is a giateess or a potential for conflict with state

regulatory law or policy. Moreover, Burfoabstention is inappropriate when a state regufator

system does not provide an adequate forum for adjtidg a plaintiff's claim. (D.E. 90 at 39-

40.)°

10 plaintiff's Consolidated Response specificallydrorates the Burforébstention arguments contained in its
Response in Opposition to Motion to Abstain (D.B) @nd in its Response in Opposition to Motion teriliss
(D.E. 167). (D.E. 227 at 42 n.17.)
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Plaintiff also argues that Sierra Clisfactually distinguishable, and contends tha &n
“outlier among_Burfordcases.” (D.E. 90 at 41.) Plaintiff contends tBatrra Clubin fact
supports denial of abstention in this case. Spedly, the Sierra Clulmlecision rested in large
part on the 1993 Edwards Aquifer Act, which was cdpmlly designed to address the
preservation of endangered species. In contrassuch legislation exists here, and the S.B. 3
process, even if it ensures water for the Craisast nearly complete.

In addition, Plaintiff argues that S.B. 3 has numis deficiencies, in that it would not
regulate permitted users with permit dates befoept&nber 1, 2007, would not regulate
exempted users, would not allow challenges to geraiready issued, and gives no particular
consideration to endangered species. (D.E. 93-d44) Plaintiff also contends that no timely
and adequate state court review is available hgaeicularly with respect to Plaintiff's ESA
claims. (D.E. 90 at 44-45.) Plaintiff arguestttiee S.B. 3 process “does not secure a mandate
or establish a process to protect Whooping Crases@uired by the Endangered Species Act.”
(D.E. 90 at 46.) Plaintiff contends that thersiimply no reason to abstain in deference to the
existing regulatory system, which has already teduin takes. (D.E. 90 at 46-47.) Moreover,
none of S.B. 3’s provisions can guarantee sufficiemshwater flows for the Cranes, and there is
no definitive timeline for completion of the S.BpBcess. (D.E. 90 at 48-50.)

Plaintiff also asserts that none of the other gtabeesses that GBRA has identified, such
as the South Texas Water Planning Group, the TCE@rwights permitting process, and the
Edwards Aquifer Recovery Implementation Plan, watrrabstention, as these also do not
adequately address Plaintiff's concerns. (D.E.a®®1-53.) Finally, Plaintiff contends that

application of the five Wilsomfactors also do not warrant abstention in thiecg®.E. 90 at 54-

55.)
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2. Analysis
The Supreme Court has stressed “the narrow rang@&@fmstances in which Burford
can justify the dismissal of a federal action.” @@kenbush517 U.S. at 726. The Court begins

by reviewing two of the most recent Supreme Copmions on Burfordabstention, NOP&nd

Quackenbush In NOPSJ the Supreme Court distilled its previous Burfordings into the
following general principle:

Where timely and adequate state-court review idlaMa, a federal court sitting
in equity must decline to interfere with the prodiegs or orders of state
administrative agencies: (1) when there are diffiquestions of state law bearing
on policy problems of substantial public import whamportance transcends the
result in the case then at bar; or (2) where trexaese of federal review of the
guestion in a case and in similar cases would beuplive of state efforts to
establish a coherent policy with respect to a mattesubstantial public concern.

491 U.S. at 361. The Supreme Court ultimatelycteg application of Burforédbstention in
NOPS] stating:

While Burford is concerned with protecting complex state adrigive
processes from undue federal interference, it does require abstention
whenever there exists such a process, or evenlinaaks where there is a
“potential for conflict” with state regulatory lawr policy. Here, NOPSI's
primary claim is that the [New Orleans City] Counsiprohibited by federal law
from refusing to provide reimbursement for FERM®edited wholesale costs.
Unlike a claim that a state agency has misapptsethwful authority or has failed
to take into consideration or properly weigh relgvatate-law factors, federal
adjudication of this sort of pre-emption claim wauhot disrupt the State’s
attempt to ensure uniformity in the treatment of@ssentially local problem.”

But since, as the facts of this case amply dematestwholesale electricity is not
bought and sold within a predominantly local markétdoes not demand
significant familiarity with, and will not disrupstate resolution of, distinctively
local regulatory facts or policies.

491 U.S. at 363-64.
In Quackenbushthe Supreme Court further summarized _its Burfpndsprudence as

follows:
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[T]he power to dismiss under the Burfaitdctrine . . . derives from the discretion
historically enjoyed by courts of equity. . . . [Ercise of this discretion must
reflect “principles of federalism and comity.” Uitately, what is at stake is a
federal court’s decision, based on a careful camnaitbn of the federal interests in
retaining jurisdiction over the dispute and the petmg concern for the
“independence of state action,” that the Statelsrests are paramount and that a
dispute would best be adjudicated in a state foruhmis equitable decision
balances the strong federal interest in having ceain classes of cases, and
certain federal rights, adjudicated in federal cout, against the State’s
interests in maintaining “uniformity in the treatme nt of an ‘essentially local
problem,” ” and retaining local control over “diffi cult questions of state law
bearing on policy problems of substantial public inport.” This balance only
rarely favors abstention and the power to dismiss recognized in Burford
represents an “ ‘extraordinary and narrow exceptmnhe duty of the District
Court to adjudicate a controversy properly beftié i

Quackenbushs17 U.S. at 727-28 (emphasis added; interndi@its omitted). In Quackenbush
the Court ultimately rejected application_of Buddrecause monetary damages were sought, not
equitable or other discretionary relief. kt 731 (confirming that Burfores applicable “to all
cases in which a federal court is asked to progmi®e form of discretionary relief.”). Thus,

NOPSI and _Quackenbushiemonstrate that Burforébstention is a very narrow, limited

exception, particularly in light of this Court’'s tyuto adjudicate all cases over which it has
jurisdiction, including cases brought under ESAtBeco.

With these general principles in mind, the Countvrtarns to_Sierra Club v. City of San

Antonio and its application of Burford In Sierra Club Plaintiff brought suit under the ESA,
alleging that the City of San Antonio’s water withdials from the Edwards Aquifer resulted in
a “taking” of certain endangered species that livethe Comal and San Marcos Springs. See
112 F.3d at 792. Plaintiff sought to enjoin def@md “to reduce withdrawals from the Edwards
by such levels as are necessary to maintain minimatuaral springflows from the Comal and
San Marcos Springs for the conservation and suraivthe endangered and threatened species

living at and downstream from those springs.” dtd791-92. In place at the time of the suit was
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the Edwards Aquifer Act, which is a “comprehengiggulatory scheme” for the Aquifer. See id.
The district court granted the injunction, and defents appealed. Idt 791.

On appeal, the Fifth Circuit did not consider “tiilemate question of whether the district
court should abstain,” but rather “whether the tquoperly entered a preliminary injunction,”
which “turns on whether the Sierra Club establishesubstantial likelihood of success on the
merits in the face of the Burford abstention doeri Id.at 793. The Court found that Burford
abstention was applicable. Seeatl.794-98. It first reviewed the structure anddhion of the
Edwards Aquifer Act:

[Tlhe Edwards Aquifer Act can fairly be charactedzas a comprehensive

regulatory scheme. It represents a sweeping dffprthe Texas Legislature to

regulate the aquifer, with due regard for all cotmgedemands for the aquifer’s

water. The Act vests the Edwards Aquifer Authoritigh “all the powers and

privileges necessary to manage, conserve, presamdeprotect the aquifer . . . .”

The Authority controls withdrawals from the aquiterough a permit system. . . .

The Act also specifically addresses the preservatioof endangered species.

Under 8 1.14 of the Act the Authority must “protect aquatic and wildlife

habitat” and “protect species that are designated @ threatened or

endangered under applicable federal or state law.” The Authority is

empowered to file civil suits in state district cofor an injunction. In addition, a

separate entity, the Texas Natural Resource Coasanv Commission, is

authorized under 8§ 1.39 of the Act to file suit #or order of mandamus against

the Authority to compel the Authority to perforns duties.

112 F.3d at 794 (emphasis added). The court révedrthat, “[tjhe regulation of water
resources is likewise a matter of great state qonce . [C]onservation of water has always
been a paramount concern in Texas, especiallynes like today, of devastating drought.”” Id.
(internal citations omitted). Further, the coufbserved that “both the aquifer and the
endangered species are entirely intrastate, whizkemmmanagement of the aquifer a matter of
peculiar importance to the state.” Idhe court also noted, “[a]s in Burfqrthere is a need for

unified management and decision-making regardiegatjuifer, since allowing one party to take

water necessarily affects other parties.” atl795.
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In this case, the issue is not whether this Conoukl follow Sierra Clubbut rather
whether the factual circumstances present in tlage care present here, and thus warrant
application of Burfordabstention. “As has been stated time and timenagarford abstention

requires a very careful and fact-specific inquirtoperty & Cas. Ins. Ltd. v. Cent. Nat. Ins. Co.

of Omaha 936 F.2d 319, 326 n.13 (7th Cir. 1991); Navajfe lns. Co. by Gallinger v. Fidelity

and Deposit Co. of Marylan@07 F. Supp. 1485, 1489 (D. Az. 1992) (requiantiact-specific

inquiry” in applying Burfordabstention). The Court must therefore look beythredsuperficial

similarities between_Sierra Cluband the case at bar (i.e., endangered specieswater
conservation), and closely examine whether in Bagford abstention is appropriate here. Upon
a review of S.B. 3 and other factual consideratianis apparent that the circumstances that led

to the Sierra Cluloourt’s application of Burforadbstention are nonexistent in this case.

First, the _Sierra Clubcourt expressly recognized that the Edwards Aquiet
“specifically addresses the preservation of endatgspecies. Under § 1.14 of the Act the
Authority must ‘protect aquatic and wildlife halitand ‘protect species that are designated as
threatened or endangered under applicable fedestate law.” 112 F.3d at 794. Such specific
reference to endangered species is absent in &8 Befendants acknowledge. (D.E. 173 at 2;
July 28, 2010 Hearing at 1:46:54 (Judge: “Does [SBsay specifically anywhere in there
‘endangered species?”” Mr. Berwick: “No.”). Whi&B. 3 does make reference to supporting a
“sound ecological environment,” the statute ouslimeany other factors to be considered “[i]n
adopting environmental flow standards for a rivexsib and the bay system,” including
“economic factors,” “the human and other competivgger needs in the river basin and bay
system,” and “any other appropriate information,tatch-all provision. Tex. Water Code 8

11.1471(b)(7), (8), (10). With these various cotmgeinterests, there is no assurance that the
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interests of endangered species will be considdetdlone prevail. As the numerous amicus
submissions in this case demonstrate, the inteoéstsinicipalities, counties, and private entities
concerned about having sufficient water to maintgiowth may outweigh any objection from
those seeking to protect endangered species. S8#werland 2007 WL 1300964, at *15
(distinguishing_Sierra Clutbased upon the Edwards Aquifer Act’'s specific nefiee to the
ESA).

Second, while the Edwards Aquifer Act was charaoter by the Sierra Clubourt as a
“sweeping effort by the Texas Legislature to retpilthe aquifer, with due regard for all
competing demands for the aquifer’'s water,” whiglests the Edwards Aquifer Authority with
‘all the powers and privileges necessary to maneggserve, preserve, and protect the aquifer . .
.. 112 F.3d at 794, S.B. 3 has no such broadtrea The parties do not dispute that S.B. 3
would have no effect whatsoever on permits isswefdrb September 1, 2007. (Sed=. 57 at
12) (A permit issued before September 1, 2007 wat be affected by the to-be-adopted flow
standards and set-asides [under S.B. 3]. If, hewethe holder of such a permit applies to
amend it to increase the authorized amount, thasdées and standards will come into play with
respect to the proposed increase.”); Tex. WatereGpbd1.147(e-1) (“This subsection does not
affect an appropriation of or an authorization tore, take, or divert water under a permit or
amendment to a water right issued before Septerhp&007.”). S.B. 3 also contains no
authority to regulate exempted water users, suadoagestic and livestock users. S.B. 3 simply
does not address Plaintiffs concerns. Plaintifeges that water usage by permitted and
exempted users before and during the 2008-2009gHtataused a “taking” of the Whooping

Cranes. Even if the S.B. 3 process went into gffeed curtailed or prevented the issuance of
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any new permit from this point forward, this wouldt impact existing water usage, the very
usage that Plaintiff alleges caused a taking irfiteeplace.

Third, Defendants acknowledge that TCEQ is not dalesl to issue a rule establishing
flow standards and set asides for the Guadalup&andAntonio River basins pursuant to S.B. 3
until September 1, 2012, almost a year from nowl, @ren admit that the September 2012 date
is not entirely certain. (D.E. 57 at 11; July 2810 Hearing at 1:42:52 (Mr. Berwick: “The rules
setting environmental flow standards must be magé&déptember 1, 2012 under the current
schedule. Now Mr. Blackburn is going to jump up aag ‘but they can bend the schedule.’ Yes,
| suppose they could.”). While the Fifth Circuit $ierra Clubstated, “[w]e do not believe that
Burford abstention is applicable only where the state le#gty scheme is fully in place,” 112
F.3d at 796, the absence of a regulatory schenteresipect to the Guadalupe and San Antonio
Rivers could cause (if Plaintiff's version of catisa is accepted), additional takings of
Whooping Cranes. Simply put, the S.B. 3 proceseigo go into effect some time from now,
and the mere specter of a future decision doeeseqaire abstention here.

Finally, the_Sierra Clulgourt placed particular emphasis on the fact ‘tinet aquifer and
the endangered species are entirely intrastateshwhakes management of the aquifer a matter
of peculiar importance to the state.” lak 794. Such is not the case here. Plaintifigeha
demonstrated that the Whooping Cranes are migrainag that return to Canada in the spring,
making stops along the way. The interstate, amigad international nature of the Cranes,

further suggests that Burforabstention is not appropriate here. Seeherland 2007 WL

1300964, at *15 (distinguishing Sierra Claim the grounds that the endangered spotted owl

inhabited an interstate range). These consideti@monstrate that, while Burfoadbstention

may have been appropriate in Sierra Cltls not appropriate here.
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A review of the five Burfordfactors articulated in Wilsor8 F.3d at 314, also counsels

against abstention. First, this cause of actiasearunder the ESA, not state law. While the
Fifth Circuit has explained that “Burfordbstention does not so much turn on whether the
plaintiff's cause of action is alleged under fedleva state law, as it does on whether the
plaintiff's claim may be ‘in any way entangled inskein of state law that must be untangled
before the federal case can proceed,” 112 F.3d9&t “the presence of a federal basis for

jurisdiction may raise the level of justificatioreeded for abstention.” _Colorado River Water

Conservation Dist. v. United State#?4 U.S. 800, 815 n.21 (1976). In any eventinkfés

ESA claim cannot be said to be “entangled in arskéistate law that must be untangled,” any

more than any other ESA case that challenges tgtdation, such as Strahan Loggerhead

Turtle.
Second, it does not appear that the case wouldrestjnquiry into unsettled issues of

state law or into local facts.” Wilsp8 F.3d at 314. While complex issues of stateraay be

involved, Texas water law is not “unsettled” in Bucway that would require interpretation from
the state courts, nor are any “local facts” patady determinative.

Third, while water is undoubtedly an important tstanterest, the protection of
endangered species is an important national andl ieternational interest, as recognized by the
ESA itself. Seel5 U.S.C. § 1531(a)(3) (“[Endangered species] @resthetic, ecological,
educational, historical, recreational, and scientifalue to the Nation and its people.”); 15
U.S.C. § 1531(a)(4)(A) (“The Congress finds andaes that . . . the United States has pledged
itself as a sovereign state in the internationahmainity to conserve to the extent practicable the
various species of fish or wildlife and plants fagi  extinction, pursuant to . . . migratory bird

treaties with Canada and Mexico.”). The ESA intfaeeks to harmonize these competing
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concerns, stating that it is “declared to be thécpoof Congress that Federal agencies shall
cooperate with State and local agencies to reswlager resource issues in concert with
conservation of endangered species.” 15 U.S.G3(&)(2)** The Court cannot say that the
state interest in controlling its water resourcesweighs the national interest in protecting
endangered species.

Fourth, the state’s need for a coherent wateruress policy, while important, must be
subject to applicable federal law, including theAESThis lawsuit would not somehow make
state water law “incoherent,” but rather would emsthat TCEQ officials abide by the ESA
when exercising their authority over state watepugces.

Finally, although there is a “special state forfonjudicial review,” as provided by the
Texas Administrative Procedures Act, Tex. Gov't Eath. 2001, because S.B. 3 has no effect
upon water permits issued before September 1, 2007state court review would be only as to
determinations made under S.B. 3 with respect o axred recent permits. Moreover, any such
review would not focus specifically on protectiohemdangered species, but rather upon all the
various considerations involved with water permdti There is no guarantee that Plaintiff's
interests in protecting the Cranes would be adetyiptotected in state proceedings.

In sum, the Court declines to apply the limited Brd abstention principle in this case.
Unlike the state law at issue in Sierra Clabither S.B. 3, nor any other state process gesvi

an adequate basis for abstentidbnThe Court will not abstain from its duty to adicate this

™ The Fifth Circuit in_Sierra Clubecognized this section of the ESA but stated tffite language of the federal
Act does not suggest that abstention is to be adoiil cases brought under it.” 112 F.3d at 798.

12 GBRA briefly makes reference to three other spatgrams in support of their abstention argumebttife South
Texas Regional Water Planning Group (S.B. 1 procé€8sthe TCEQ water rights permitting process] 4B) the
Edwards Aquifer Recovery Implementation ProgramAFEP”). (D.E. 215 at 17 n.24) (specifically incamating
D.E. 43 at 10-11; 13-14.) Plaintiff contends teath is inadequate.

First, the S.B. 1 process sets up different regfonsvater conservation purposes. The GuadalugeSam Antonio
Rivers are within Region L. Region L has no autigasver existing water diversions. The regionaiter plan does
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case’®> Accordingly, GBRA’s motion for summary judgment 8urford abstention grounds is

DENIED.

list endangered species found in the region, inolmdhe Whooping Crane, but does not specificaliigrass
protection of those species. Further, the S.Botgss has been in effect since 1997, and appatrexginot had the
necessary effect, if Plaintiff's allegations angetr Seéhttp://www.regionltexas.org/.

Second, to the extent that GBRA relies upon thetexj permitting process, this is the very proagsissue in this
case. It would make little sense to defer to thig/process that Plaintiff contends is inadequate.

Finally, the EARIP process relates to conservagifforts in the Edwards Aquifer. It does not spieaily relate to
the Whooping Cranes, and has no authority to régglarface water use, which is directly at issuthis case._See
EARIP Final Rules § 705.3, available at http://wedwardsaquifer.org/files/ Final_Rules_May 2011.f¢dhe
power of the Authority does not extend to the ratiah of the diversion and beneficial use of swfa@ter. As may
be authorized by law, the Authority may regulativéities affecting the quality of surface waterdrder to preserve
and protect the Aquifer, prevent the waste or pioliuof the Aquifer, and enforce water quality stards.”).

13 The conclusion that the ESA should not yield tieswater rights is consistent with case law androentary in
this area. In United States v. Glenn-Colusa ItiggaDist. the district court rejected the defendant’s argonthat
“state water law rights should prevail over the &mgered Species Act.” 788 F. Supp. 1126, 1134.(EdD 1992).
The Court explained, “[tlhe [ESA] provides that éedl agencies should cooperate with state and &ghbrities to
resolve water resource issues regarding the coetsemvof endangered species. 16 U.S.C. § 1531(c)Bis
provision does not require, however, that stateemaghts should prevail over the restrictions feeth in the Act.
Such an interpretation would render the Act a tyllThe Act provides no exemption from complianoepéersons
possessing state water rights, and thus the Diststate water rights do not provide it with a cpéprivilege to
ignore the Endangered Species Act.” Id.

Many commentators have also concluded that staterwights should not prevail over ESA consideragio See,
e.g, Glen Spain, Dams, Water Reforms, and Endangepedi&s in the Klamath Basi@2 J.Envtl. L. & Litig. 49,
68 (2007) (“[T]he ESA itself does not defer to statater-rights law and contains only the vagueestant that it is
‘the policy of Congress that Federal agencies stmperate with State and local agencies to resehter resource
issues in concert with conservation of endangepettiss.” It is therefore unlikely that a deferetoestate water
laws will ever be interpolated into the ESA.”); ReB. Benson, Deflating the Deference Myth: Natiolmkrests
vs. State Authority under Federal Laws Affecting téfaUse 2006 Utah L. Rev. 241, 308-10 (2006) (The ESA
“makes no mention of preserving state water allooatuthority; instead, it speaks of resolving wagsues in
concert with species conservation, indicating tbahgress anticipated that issues would arise aatdttle national
interest in protecting endangered species shouldinly give way to the interests of states aadlitronal water
users. . . . [Tlhe ESA mandated a dominant fed®lal that seems inconsistent with much defereneen & the
national interests in . . . species protectiondantally infringe on state water allocation authot) (internal
guotation marks omitted).
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IV.  Conclusion

For the reasons stated above, the Court DENIE®tPfa Motion for Partial Summary
Judgment on Standing. (D.E. 213.) TCEQ Defendavitdion for Summary Judgment (D.E.
214), and GBRA'’s Motion for Summary Judgment (C2E5), are also DENIED.

SIGNED and ORDERED this 5th day of December, 2011.

QW,QM)ZM\ ede

Janis Graham JaCk
Senlor United States District Judge
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